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THE COMPTROLLER QENERAL
QOF THE UNITED BTATES

WABKINGTON, D.C, 205480

) DECISION

FlLE; B-207139 DATE: Septembec 29, 1982

MATTER OF: William M., Gualtieri - Restoration of
Forfeited Annual Leave

DIGEST:
An employee of the Office of

Personnel !Management {(OP!), on
approved leave for the remainder of
the 1981 leave year, forfeited 4
hours of annual leave as a rvesult of
the President granting A hours of
administrative leave on December 24,
1981, The employre's annual leave
account, excendad the naximum
carryover of 240 hours, The failure
of 2P to counsel emplovee s
holding in Josepn A. Seymour,
B-182549, Auvaust 22, 1975, does not
constitute administrative error., No
anthority exists for restoration of
such ferfeited annual leave under

5 U.8.C. § 6304(dA)(1)(A) basca upon
adninistrative error by the ajgency
since 081 does not have a regulallon
vhich requires that its employces be
counscled concerning posasible
forfeiture.

Mr, Yilliam 1. Gualtieri, an employee of the
Office of Personncl Hanagcment (0P'1), has appealced
Settlement. Certificate 2-2837506, dated Marvch 16,
1932, issued by onr Claims Group, which denied his
claim for restoration of 4 hours of annual leave
that he forfeited durince the 1981 leave year,

The issue on appcal is whether the failure of
an agency to advise its employees how Lo schedule
the use of their annual leave to take into account
the poqqihillty that the Precident would decren
that eaployees on approved laave would not be
charged leave for the last half of the workday on
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December 24, 1981, Christmas Fve, constitulted admin-
istrative error. For the reasons that follow, the
forfeited annual leave nay not be restored,

The facts are as follows, Mr, Gualtieri
requested and was approved to use anaual leave in the
"use or lose" category during the period Decembher 21,
1981, through Januavy 8, 1982, However, in his memo-
randum to hecads of Federal agencies, the President of
the United States encouraged agency heads to excuse
employeas for the last halfl of the workday on
December 24, 1981, Christmas Eve. The President's
memorandum stated that "Emplayees who are on approvad
leave should noc he charaed leave for this period,”
Mr, Gualtieri was granted 4 hours administrative
leave on Necenmber 24, 1981, which caused his annual
leave to exceed the maximun caveyaver of 30 days (240
hours) alloued by section 6304(a), title 5, United
States Code, by 4 hours. The 4 hours of annual leave
in exvcess of the maximum allowable -accumaelation was
forfeited by !, Gualtieri and the agency 'etermined
that the forfeiture was not caused by an exigency of
the public business,

The Claims Group concluded that there is no
avthority uander 5 U,S8,.C. § 6304 (1976) to rastore
the 4 hours of forfeited annual leave and cited our
denision Joseph A. Seymour, B-182549, Auqgust 22,
1975, In Seynour, w2 stated that vhere an employee
takes annual leave for the remainder of the leave
year (13 dairs) but is chargyed for only 1l days
brcause 2 additional holidays vere declared by
txecutive order durging that periond, there is no
authority to roestore 6 hours of annual lecave that vas
forfcited in excess of the statutery limit of 240
hours, In his apneal, howvever, Nr. Gualticri con-
tands Lthat CP!I made an administrative error when, in
advising its employees how to schedule annual leave
to avoid forfeiture, it did not also make mention
that in view 2f our decision in Seymour, cmployees
should scheduile theivr time to take into account the
possibility of the President declaving an unscheduled
holiday. He states that providing this advice is an
ohlign%ion vhich falls squarely on the shoulders of
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management as part of {ts time and attendance func-~
tion, He concludes that i{f the failure by 0OPH to
advise its employees is viewed as an adminictrative
error, then the forfeited leave may be restored under
the "administrative error" provision of the law for
restoration of annual leave,

Under section 6304(a)(1)(A), title 5, United
States Code, 1976, annual leave which has teen
forfeited may he restored {f the forfeiture resulted
from an adninistrative ervor when the error causes a
loss of annual leave otherwise accruable, that con-
stitutes an administrative error under the cited
statutory provision in a particular case is a matter
for which primary jarisdiction lies with the agency
involved., John J. Lynch, 55 Comp, Gen. 784 (1976),
The OP!l has not made a determnination under the quoted
statute as to vhether Mr, Gualtieri's annual leave
was forfeited due to an administrative errov. How-
ever, the aecisions of thic 0ffice have construed an
administrative error as the failure of an ajyency to
carvry out written administrative regulations having
mandatory effect for the purpose of correcting
crroneous pay rates, etc, (le have also held that,
when counseling an emplovee is required by adinfa-
istrative regulations, such as in casces concerning
retivement, failure to give corvect advice on such
matters as the employce's scervice credits constitutes
an administrative errar. Lynch, supra, and cases
cited therein,

The evidence of recoed in this case does not
disclose that OP!Y has a regulation which requires
that its cnmployees be counseled concerning possible
forfeiture of annual leave npder the circumstances of
Mr., Gualtieri's situation, See Sanucl Rernsteln,
B-187055, March 4, 1977, Consequeally, there Is no
basis for a finding of an administrative error.

Accordingly, NMr. Gualticri Jdoas not qualify
for the restoration of annual leave forfeited
at the end of the 1981 leave year under the
provisions of 5 U.S8.2. § 6304(d)(1)(A), based upon
an administrative crror by Opd,
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